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UNI TED STATES OF AMERI CA
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JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11365
V.

MARC C. STERN

Respondent .
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CPI Nl ON AND ORDER

Respondent appeals fromthe decision of Admnistrative Law
Judge Wlliam A Pope Il, issued at the concl usion of an
evidentiary hearing, affirmng an order of the Adm nistrator
suspendi ng respondent’'s Airline Transport Pilot Certificate for
30 days.! The law judge found, based on credibility

determ nations nmade at the hearing, that respondent viol ated

The oral initial decision, an excerpt fromthe transcript,
is attached.

5983



2

sections 91.75(b), 91.87(h), and 91.9 of the Federal Aviation
Regul ations (FAR), 14 C.F.R Part 91.%2 The Board now affirms the
deci sion of the | aw judge.

The Adm nistrator's Order of Suspension alleged, in
pertinent part, the follow ng facts:

1. You are the holder of Airline Transport Pil ot

Certificate No. 076382871.

2. On or about June 27, 1989, you acted as pilot-in-

command of a Piednont Airlines Fokker F-28 aircraft,

identification no. N496US, on a flight in the vicinity

of Bi nghanton/ Edwi n A. Link Fiel d-Broome County

Ai rport, Binghanton, New York

3. During the above-described flight, you were

instructed by Air Traffic Control (ATC) to hold your
position on the main ranp.

’FAR sections 91.75(b), 91.87(h), and 91.9 provided in
pertinent part at the time of the incident as follows:

"8 91.75 Conpliance with ATC cl earances and instructions.
* * * *

*

(b) Except in an energency, no person may, in an area in
which air traffic control is exercised, operate an aircraft
contrary to an ATC instruction.™

"8 91.87 Operation at airports with operating control towers.
* * * * *

(h) dearances required. No person nay, at any airport
with an operating control tower, operate an aircraft on a runway
or taxiway, or takeoff or land an aircraft, unless an appropriate
cl earance is received fromATC. A clearance to "taxi to" the
t akeof f runway assigned to the aircraft is not a clearance to
cross that assigned takeoff runway, or to taxi on that runway at
any point, but is a clearance to cross other runways that
intersect the taxi route to that assigned takeoff runway. A
clearance to "taxi to" any point other than an assigned takeoff
runway is a clearance to cross all runways that intersect the
taxi route to that point."

"8 91.9 Careless or reckless operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.™
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4. Not wi t hst andi ng t he above-descri bed instruction,

you exited the main ranp and entered onto the main ranp

taxi way W thout authorization from ATC.

5. As a result of the above, another aircraft bound

on taxiway "Charlie" had to be instructed to hold short

of the next intersection.

The evi dence adduced at the hearing was conflicting as to
whet her the respondent crossed the double yellow |line at
Bi nghanton Airport in New York, which separates the ranp area, a
non- novenent area, fromthe taxiway, a novenent area, W thout the
necessary clearance fromair traffic control. The |aw judge, in
the initial decision, weighed the testinony of the respondent and
the first officer on the flight, to the effect that the plane had
not crossed the line, against that of the air traffic controller
who wi tnessed the incident and maintained that it had crossed the
line. The |aw judge considered such factors as the controller's
di sinterested status and the consistency of his testinmony with
the tower tape.?

Al t hough respondent's appeal purports to challenge the
adequacy of the evidence underlying the violations sustained by
the | aw judge, respondent recognizes that in order to denonstrate
that the evidence was insufficient, he nust persuade the Board to

overturn the law judge's credibility determ nations. Respondent

al so recogni zes that there is a high standard that he nust neet

3The | aw j udge specifically found, . . no other
reasonabl e expl anation for why [the controller] would instruct
Pi ednont Flight 1851 to taxi to the left to the north ranp and
practically in the same breath tell Pocono 7640 to hold short of
the next intersection other than Piednont Flight 1851 was
bl ocking the intersection between the taxiway in front of the
mai n gates and taxiway Charlie.” TR 151-52.
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to persuade the Board to reverse a credibility determ nation as
the Board will only do so when extraordinary circunstances exi st,
such as when a witness' testinony is "inherently incredible."?
We find no basis for disturbing the |aw judge's resolution of
credibility issues in this case.

Al t hough the controller's testinony had sone
i nconsi stenci es, perhaps due to the passage of tine, the | aw
judge found it nore credible than that of the respondent and the
first officer.> Despite full consideration of the respondent's
di sagreenent wth that finding, we do not agree that the
controller's testinony was inherently incredible or otherw se
shoul d have been rejected.

Upon consi deration of the briefs of the parties and the
entire record, the Board has determi ned that safety in air
commerce or air transportation and the public interest require
that the Admnistrator's order be affirned in its entirety. W

adopt the |aw judge's findings as our own.

“See Chirino v. NTSB, 849 F.2d 1525, 1530 (D.C. Gr. 1988);
Adm nistrator v. Powell, 4 NTSB 642, 644-45 (1983).

°See Administrator v. Qurley, NTSB Order No. EA-3218 (1990)
(finding the testinony of a disinterested witness nore credible
than that of fell ow enployees, and finding that a w tness
testi nony need not be correct in all aspects to be credible).



ACCORDI NGLY, I T IS ORDERED THAT:

1. The respondent's appeal is denied;

2. The Administrator's order and the initial decision are
affirmed; and

3. The 30-day suspension of the respondent's airline
transport pilot certificate shall begin 30 days from

the date of service of this order.?®

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER and

HAMVERSCHM DT, Menbers of the Board, concurred in the above

opi nion and order. Menber HART did not concur and submtted the
foll ow ng dissenting statenent.

®For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



DI SSENTI NG STATEMENT BY ME-3
FOR NOTATI ON NO. 5983
May 13, 1993

Di ssent by Member Hart: | would grant respondent's appeal.
The issue is whether respondent taxied wthout authorization and
caused the controller to instruct another aircraft to hold short to
avert an accident. Because the controller was able to renmenber so
little during the trial, the |law judge states that:

Based on [the ground controller’s] uncorrobor at ed

testimony in this case, | would find that his testinony
alone . . . is insufficient to nmeet the Adninistrator's
burden of proving the allegations by preponderance of the
evi dence. But for the fact that [the ground
controller's] testinony was corroborated by the tower
tape recording on one central and key point, | would

dism ss the Admnistrator's case (Tr. 150)

| agree with the |aw judge that the controller's testinon
al one was not sufficient to carry the Adm nistrator’s burden o
proof . | do not agree, however, that the tower tape corroborates
the controller's testinony regarding the “one central and key
point," which relates to the following controller instructions:

[ Respondent], | can’t do [what you request], sir. Taxi
to your left. Bear to your left and taxi to the north
ranp. Pocono 7640, hold short of the next intersection

Regarding those instructions, the |law judge concl udes:

| find no other reasonable explanation for why the ground
controller would instruct [respondent] to taxi to the
left to the north ranp and practically in the same breath
tell Pocono 7640 to hold short of the next intersection
ot her than [respondent] was bl ocking the intersection
between the taxiway in front of the main gates and
taxiway Charlie (Tr. 151-2).

The "preponderance of the evidence" standard of proof requires
the Admi nistrator's proffered version of the disputed facts to be
more |ikely than not. However, the tower tape reveals a conplete
| ack of any urgency in the controller's voice when the above-quoted
north ranp clearance was given or thereafter, or any other comment
or indication that anything was w ong. Thus , although | agree
that, but for the tower tape, the appeal should be disnmissed, | do
not agree that the tower tape denmonstrated that the nost reasonable
expl anation for the imrediacy of the controller’s instruction to
Pocono 7640 was that respondent was where he should not have been.



To the contrary, | think that another very reasonable, if not
nore reasonable, explanation is that the controller had just
cl eared respondent to go to the north ranp, and he wanted to keep
Pocono 7640 cl ear. Havi ng begun his instructions regarding the
rel ati ve novenents of the two aircraft, the controller may have
wanted to conplete all of the instructions regarding those
novenments before diverting his attention to sonething else.
Conpleting all of the related instructions once the first
instruction has been given is a commendabl e practice that avoi ded
the need to renenber to tell Pocono 7640 |ater where to go, which
also avoided the potentially hazardous possibility of being
distracted by sonmething else or otherwise later forgetting to give
Pocono 7640 the necessary gui dance.

Because | agree with the Iawdiudge that, but for the tower
tape, the appeal should be dism ssed, ny disagreement with the |aw
LUd e does not involve a credibility assessnent -- for which our
urden of reversal is appropriately very high. Instead, the issue
I's whether the tape makes the Admnistrator’s version of the facts
more likely than not, and | do not agree that the tape does.



